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Final Regulations to Fix ACA’s
Affordability “Family Glitch”

November 17, 2022 Update — The IRS has updated Notice 2022-41 to remowve the language
limiting the relief to only non-calendar year plans. Plan sponsors of calendar year plans can now
amend their section 125 cafeteria plan documents to permit plan participants to prospectively
rewoke a pre-tax election for family coverage under a group health plan to enable one or more
family members to enroll in Marketplace coverage. This article has been updated to reflect this
change.

On October 11, 2022, the Treasury Department and Internal Revenue Senice (“IRS”) finalized
regulations that expand the availability of Marketplace premium tax credits for employees’ family
members.* To qualify for a premium tax credit, the final rule provides that:

=  Affordability of employer-sponsored coverage for familymembers would be determined based
on the employee’s costto cover the employee and the familymembers.

= The determination of whether employer-sponsored coverage for familymembers provides
minimum value would also be based on the coverage available to familymembers.

The rule takes effect for plan years beginning on and after January 1, 2023.

These regulations do not affect the affordability determination for purposes of the Affordable Care
Act’s (“ACA”) employer mandate; however, they may indirectly impact employer plans as more
family members may qualify for premium tax credits and choose to enroll in coverage through the
Marketplace.?

Simultaneously, the IRS released Notice 2022-41, creating a new permitted election change under
the Section 125 cafeteria plan rules. The Notice permits, but does not require, an employer with a

! Thisfinal rule generally followsthe proposed rule issued in April 2022. See USI’s Compliance Update, Proposed
Regulationsto Fix ACA’s Affordability “Family Glitch” (April 14, 2022).

2 According to the White House Fact Sheet released in April 2022, itisestimated that 200,000 uninsured people would gain
coverage and nearly 1 millionwould see their coverage become more affordable with these changes. Although thefinal
rule will provide more affordable optionsfor family coverage, the overall impact to the employer-sponsored health planis
unlikely to be drastic and isyet to be determined.

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance
dev elops. USIdoes notprovide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.



https://info.usi.com/rs/121-VCO-807/images/Proposed_Regulations_to_Fix_ACAs_Affordability_Family_Glitch_Apr_14_2022.pdf
https://info.usi.com/rs/121-VCO-807/images/Proposed_Regulations_to_Fix_ACAs_Affordability_Family_Glitch_Apr_14_2022.pdf
https://www.whitehouse.gov/briefing-room/statements-releases/2022/04/05/fact-sheet-biden-harris-administration-proposes-rule-to-fix-family-glitch-and-lower-health-care-costs/

cafeteria plan to allow an employee to prospectively revoke a pre-tax election for family coverage
under a group health plan to enable one or more family members to enroll in Marketplace coverage.

Additional details follow.

BACKGROUND

Currently, individuals are not eligible for Marketplace premium tax credits if they are offered
employer-sponsored group health plan coverage that is “affordable” and provides “minimum value.”

For this purpose, employer-sponsored coverage is deemed “affordable” if an employee is required
to pay no more than 9.5% of household income for self-only coverage.® Coverage is considered
affordable for both the employee and the employee’s family members, regardless of how much the
employee must pay to cover those family members under the employer’s group health plan. This is
known as the “family glitch.”

An employer-sponsored plan provides “minimum value” if the plan’s share of the total allowed cost
of benefits provided is at least 60% and includes substantial coverage of inpatient hospital senices
as well as physiciansenices. Under current rules, when self-only coverage offered by an employer
provides minimum value to an employee, the coverage offered to the employee’s family is also
considered to provide minimum value.

AFFORDABILITY

Consistent with the proposed changes, the final rule refines the definition of affordable coverage to
make it easier for family members to qualify for premium tax credits. Employer-sponsored coverage
would be considered affordable for family members (thereby disqualifying them from eligibility for
premium tax credits) only if the portion of the annual premium the employee must pay for the family
coverage does not exceed 9.5% of household income (as indexed).

As aresult, when assessing whether an individual has received an affordable offer of employer-
sponsored coverage, the Marketplace would look separately at the employee’s cost of self-only
cowerage (to determine the employee’s own eligibility for premium tax credits) and at the
employee’s cost to cover the family (to determine the family members’ eligibility for premium tax
credits). There will likely be scenarios wherein an employee has an offer of self-only coverage that
is affordable, but the offer of coverage to the family members is considered unaffordable (thus
potentially qualifying those family members for new premium tax credits).

For this purpose, family coverage means all employer plans that cover any related individual other
than the employee, including a self-plus-one plan for an employee enrolling one other family
member in the coverage. The final rule provides various examples that may arise to determine
whether employer coverage is affordable, including situations where an individual has offers of
coverage from multiple employers or where covered family members are not part of the employee’s
tax family (e.g., a non-tax dependent child or a spouse filing separately).

® 9.5% reflectsthe original percentage threshold, whichisindexed eachyear. For 2022, the applicable percentageis9.61%.
For 2023,itis9.12%.
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The final rule does not affect the affordability test for employees. Employees remain ineligible for
premium tax credits in the Marketplace if offered affordable self-only coverage from their employer.

MINIMUM VALUE

The final rule also amends the premium tax credit eligibility rules related to minimum value. An
employer-sponsored plan would be considered to provide minimum value for family members if the
plan’s share of the total allowed costs of benefits provided to family members is at least 60%.*

The final rule also confirms that, to provide coverage of minimum value, the plan must include
substantial coverage of inpatient hospital senices as well as physician senices.

The final rule does not affect the minimum value test for employees.

IMPLEMENTATION

The Department of Health & Human Senices (“HHS”) will revise the Marketplace application
process to include new questions about offers of employer coverage to family members and will
work with the individual state marketplaces to ensure that the entities take necessary steps to
educate the public. The IRS also expects to update forms and publications ahead of the 2023
Marketplace annual enrollment season.

Although a model notice was requested during the comment period, the final rule imposes no new
notice requirements on employers. The preamble also confirms that the IRS does notintend to
update Forms 1095 to require additional data elements.

CORRESPONDING CAFETERIA PLAN CHANGES - IRS NOTICE2022-41

Under existing Section 125 cafeteria plan rules, an employee may not revoke a pre-tax salary
reduction election associated with family group health plan coverage during the plan year and elect
self-only cowverage (or another form of family coverage, such as employee plus one) solely to allow
one or more family members the ability to enroll in the Marketplace. This restriction applies even if
the family member is newly eligible to enroll due to a special enrollment opportunity or during the
Marketplace annual open enroliment.

To address this situation, the IRS issued Notice 2022-41 which permits (but does not require) an
employer to adopt an amendment to the cafeteria plan to allow an employee to prospectively
rewoke a pre-tax election for family coverage under a group health plan when:

= One or more related individuals are eligible for a special enrollmentperiodto enrollin
Marketplace coverage or one or more already-covered related individuals seeks to enroll in the
coverage during the Marketplace’s annual openenrollmentperiod; and

= The revocation of the election of coverage under the group health plan corresponds to the
intended enrollment ofthe related individual(s) in the Marketplace for new coverage thatis
effective beginning no laterthan the day immediatelyfollowing the lastdayof the original
coverage that is revoked. If the employee does notenrollin Marketplace coverage, the

*Itis an unusual plan design where an employer offersminimum value coverage to an employee (but notthe family
members).
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employee mustelectself-onlycoverage (or familycoverage including one or more already-
covered related individuals) under the group health plan.®

A cafeteria plan may rely on the reasonable representation that the employee and/or related
individuals have enrolled or intend to enroll in the Marketplace for new coverage that is effective
beginning no later than the day immediately following the last day of the original coverage that is
revoked.

To allow for this change, the cafeteria plan must be amended on or before the last day of the plan
year in which the election is allowed and the amendment may be effective retroactively to the first
day of the plan year provided:

= The cafeteria plan operates in accordance with the Notice; and

= The employerinforms participants of the amendment.

For a plan year that begins in 2023, an employer may amend a cafeteria plan to adopt the new
permitted election change at any time on or before the last day of the plan year that begins in 2024.

In no event may an employer amend a cafeteria plan to allow an election to revoke coverage on a
retroactive basis. In addition, the health FSA election may not be changed under this provision.

EMPLOYER NEXT STEPS

The good news for employers:

= The finalrule does notimpactthe determination of whether employer-sponsored coverage is
affordable for purposes of avoiding a shared responsibilitypenaltyunderthe ACA's employer
mandate. Whetherthe coverage is affordable for this purpose continues to be based solelyon
the costof self-onlycoverage in the lowest-costminimum value plan.

= The rule confirms thatthere will be no changes or additionalinformation required on the ACA
forms 1095-B and 1095-C as aresultofthe changes made underthe final rule.

However, employers may see employees more closely evaluate options for family members in the
Marketplace during this open enrollment season. Employees may find Marketplace coverage more
cost effective than the employer plan and remowe their family members from the group health plan.

Employers may consider outreach and communication to employees and their families to educate
them on the premium tax credits that may newly be available on the Marketplace.

Employers should consider whether to adopt this discretionary cafeteria plan provision allowing
employees the opportunity to revoke prospective elections in response to the premium tax credits

® Previously issued guidance (IRS Notice 2014-55) expandedthe permitted election change rulesto allow employeesto drop
a pre-tax election and enrollin Marketplace coverage in two circumstances:
(1) when an employee experienced a specified reduction inhourswithout a lossof coverage, and
(2) where the employee iseligible fora special enroliment period inthe Marketplace or seeks to enroll during the
annual Marketplace openenroliment period.

Note, however, (2) requiresthat the employee becomeseligible to enrollin the Marketplace. Thisnew permitted election
change announcedin Notice 2022-41 allowsforthe revocation of the pre-tax election whenrelated individuals (not the
employee) become eligible to enroll. The employee must still elect self-only coverage (or other family coverage) in the
group health planof the employer. In bothinstances, the cafeteria plan must be amendedto allow forthischange (it's
permissive, not required).
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https://www.irs.gov/pub/irs-drop/n-14-55.pdf

available on the Marketplace. Employers adopting this change should update their plan documents
accordingly and communicate the change with participants.

RESOURCES

= For the Affordability of Employer Coverage for FamilyMembers of Employees final regulations,
visit https://public-inspection.federalregister.gov/2022-22184.pdf

=  For Notice 2022-41, visit https://lwww.irs.gov/pub/irs-drop/n-22-41.pdf
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This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance
dev elops. USI does notprovide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.

These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to USI and/or their affiliates.

Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.

IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone
unaffiliated with USI of any of the matters addressed herein or for the purpose of awiding U.S. tax-related penalties.

© 2022 USI Insurance Services. All Rights Reserved.
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