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Maine Issues Final PFML Regulations

The Maine Department of Labor (“Department”) has recently released final regulations for the
Maine Paid Family and Medical Leave (“PFML”) program. A synopsis of significant, new, and
clarifying information follows.

BACKGROUND

On June 11, 2023, Maine Governor Janet Mills signed into law the state’s budget bill which
established a PFML program.® Several rounds of proposed rulemaking followed.? The program
provides 12 weeks of wage replacement benefits for employees taking family or medical leave.
Contribution withholdings under the state program begin for all employers on January 1, 2025, and
claims processing begins May 1, 2026. Employers can opt out of the state program and offer a
private plan, beginning April 1, 2025, if certain conditions are met.

EMPLOYER COVERAGE

All private and public employers who employ one or more employees in Maine are required to
provide PFML. The program does not apply to employees of the federal government. Self -
employed individuals and tribal governments can opt-in to the program.?

ELIGIBILITY TO RECEIVE BENEFITS

To receive PFML benefits, a covered individual must work for an employer subject to PFML and:

! See USI's Compliance Update, Maine Establishes Paid Family and Medical Leave Benefits Program (July 24, 2023).

2 See USI's Compliance Updates, Maine Publishes Proposed PEML Regulations (May 29, 2024) and Maine Releases
Updated Proposed Reqgulations (September 24, 2024).

® The PFML program also does not apply to any employer or employee subject to the Railroad Unemployment Insurance
Act, incarcerated persons earning wages in a Maine correctional facility or detention facility, and students earning wages
as part of the federal Work-Study Programwho are enrolled in any University of Maine system, a community college, or
any other public or private higher educational institution in the State of Maine.

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject to change as guidance
develops. USIdoes notprovide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.



https://info.usi.com/rs/121-VCO-807/images/Maine_Establishes_Paid_Family_and_Medical_Leave_Benefits_Program_Jul_24_2023.pdf
https://info.usi.com/rs/121-VCO-807/images/Maine_Publishes_Proposed_PFML_Regulations_May_29_2024.pdf
https://info.usi.com/rs/121-VCO-807/images/Maine_Releases_Updated_Proposed_PFML_Regulations_Sep_24_2024.pdf
https://info.usi.com/rs/121-VCO-807/images/Maine_Releases_Updated_Proposed_PFML_Regulations_Sep_24_2024.pdf

= Have earned wages paid in the state at least 6 times the State Average Weekly Wage* during
the first 4 of the last 5 completed calendar quarters immediately preceding the first day of an
individual’s benefit year.

= Be employed when timely submitting an application for benefits ;5
= Have not been declared ineligible due to fraud; and
= Satisfy one of the qualifying reasons to take PFML.:

— to bond with the covered individual's child during the first 12 months after the child's
birth or the first 12 months after the placement of the child for adoption or foster care
with the covered individual;

— to care for a family member® with a serious health condition;

— to attend to a qualifying exigency (same as per federal FMLA);

— to care fora family member of the covered individual who is a covered service member;
— to take safe leave; or

— any other reason allowed under the state’s existing unpaid family leave laws.

Additional provisions regarding eligibility to take leave include:

= The combined medical and family leave may not exceed the 12-week maximum of family and
medical leave within a benefit year.

=  The 12 weeks of aggregate PFML will be reduced by amounts taken under FMLA or state FMLA
in the 12-month period preceding the start of leave, unless the leaves are taken concurrently.

WAGE DEFINITION

Wages paid in the state include all forms of compensation for personal services, such as regular
salary, tips, commissions, bonuses, and severance pay. It does not cover payments made to
independent contractors. For payroll and premium purposes, wages are calculated similarly to how
Maine Unemployment wages are determined but applied to a larger base of employees that are not
traditionally subject to the Maine Unemployment contributions tax.” Wages exclude amounts above
the annual base limit set by the U.S. Social Security Administration.

AMOUNT OF BENEFIT

The weekly benefit paid to employees and self-employed individuals on family or medical leave is
calculated based on a tiered wage system. The calculation is as follows:

* State Average Weekly Wage is published effective on the July 1 immediately preceding the date of application for benefits
or of the start of the leave, whichever is earlier.

® An employee must give reasonable notice to the employee's employer of the employee's intent to use leave. Thirty days
written notice to the employeris presumed to constitute reasonable notice, unless an employer reasonably determines
that the timing or duration of the leave creates an undue hardship.

Family member means a biological, foster, step, or adopted child (regardless of age); grandparent; grandchild; sibling;
spouse ordomestic partner; oran individual with whom the covered individual has a significant personal bond that is or is
like a family relationship, regardless of biological or legal relationship.

" To determine if wages are reportable under Maine unemployment law, and therefore reportable wages for Maine PFML
purposes, use the four criteria sequential test detailed in Maine PEML FAQ (Q&A 18).
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https://www.maine.gov/paidleave/docs/2024/faq/faqenglish.pdf

= 90% of Average Weekly Wage® up to 50% of the State Average Weekly Wage (Tier 1) plus 66%
of Average Weekly Wage in excess of 50% of the State Average Weekly Wage (Tier 2).

= The weekly benefit cannot exceed the State Maximum Weekly Benefit.
USE AND TYPES OF LEAVE

Covered individuals may take up to 12 weeks of approved leave in a variety of ways:

= Continuous leave occurs in blocks of consecutive days or weeks.

= Intermittent leave provides for varying periods of leave and returning to work throughout a
period of approved covered leave time.

= Reduced schedule leave reduces an employee’s typical number of days per workweek, or
hours per workday, on a planned and consistent basis.

Partial weeks or partial days of leave will be prorated against the employee's scheduled workweek. °

PREMIUMS

The employer's premium amount and contribution report must be remitted quarterly on or before
the last day of the month following the close of the quarter for which premiums have accrued. *°
Beginning January 1, 2025, the premium is set at no more than 1% of wages.

= An employerwith 15 or more employees may only deduct up to 50% of the required premium
from an employee's wages and mustremit 100% of the combined premium contribution to the
Paid Family and Medical Leave Insurance Fund (“Fund”) (i.e., the required premium may be
equally shared between the employee and employer).

= An employerwith fewerthan 15 employees may only deductup to 50% of the required premium
from an employee's wages and mustremit50% of the premium to the Fund as businesses with
fewer than 15 employees are exempt from paying into the state plan.

= The PFML program capsthe amountof an employee’s earnings subject to contributions at the
same amount of earnings subject to Social Security taxes.

Employers must determine the number of covered employees for each federal employer
identification number (“FEIN”) separately. An employer that employs 15 or more covered
employees on their payroll in 20 or more calendar workweeks during the 12-month period
preceding September 30 of each year will be an employer of 15 or more employees for the
following calendar year. This count includes the total number of employees on establishment
payrolls employed full or part time who receive pay for any part of the pay period. Employers will
determine their size for each upcoming calendar year as of October 1, 2024 (i.e., effective January
1, 2025) and October 1 of each year thereafter.

The penalty for an employer failing to pay contributions and/or submit wage reports is 1 percent of
the employer’s total quarterly payroll. Employers will receive a notification if they have failed to pay

® The Average Weekly Wageis calculated by dividing the reported wages for the applicant in their base period by 52. Once
the Weekly Benefit Amount is established for a claim it will remain consistent through the life of the claim, unless subject
to reduction or proration of benefits as detailed in the final regulations.

° Additional details regardingthe use of intermittent and reduced scheduled leave can be found in Section IlI of the final
regulations.

' The online system for employers to register their business information, designate a payroll processor, file quarterly wage
reports, and remit quarterly premium contributions will be available as of January 6, 2025.
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contributions or submit a wage report and will have time to correct the issue before the penalty is
assessed.

APPROVED PRIVATE PLANS

Employers may apply for a private plan exemption after April 1, 2025. Applications for substantially
equivalent private plans (fully insured or self-funded with a surety bond paid to the state) must be
submitted online on a form provided by the Department along with an application fee set initially at
$250 for review of the application, and an additional $250 administrative reimbursement fee if the
application is approved for the substitution. The application fees may be increased by the

Departmenton January 1, 2026, or thereafter. An approved private plan is valid for three years.

Employers will generally owe premiums to the state plan until their exemptions are approved. All
employers must pay premiums to the state for the first quarter of 2025. The employer is responsible
for PFML premiums until the effective date of exemption and premiums owed prior to the effective
date of exemption must be remitted to the state and are non-refundable.

UNIONIZED WORKFORCES

Public employers and employees that are subject to a collective bargaining agreement that was in
effect on October 25, 2023, are not required to participate in the PEML program until the collective
bargaining agreement expires.

JOB PROTECTION

Any employee that has been employed with their employer for at least 120 consecutive calendar
days is entitled, upon return from leave, to be restored by the employer to the position held by the
employee when the leave commenced, or to be restored to an equivalent position with equivalent
employment benefits, pay and other terms and conditions of employment.

TAX ISSUES

The Department has provided the following tax advice in the PFML FAQs on the Department’s
PFML website. Premiums are calculated on total subject wages, before federal income tax, state
income tax, and Social Security and Medicare taxes are deducted. Whether PFML premiums are
taxable is reliant on the guidance and processes of the federal Internal Revenue Service.
Employers should work closely with their tax professionals on this question. Employee premium
contributions should be listed under Box 14 of the W-2 form with the label “MEPFML.”

EMPLOYER NOTIFICATIONS TO EMPLOYEES

Maine Law (Title 26, M.R.S.A. § 42-B and § 850-I) requires the Department to issue the workplace
notice in English, Spanish, French, Somali and Portuguese and any other language that is the
primary language of at least 2,000 residents of the state. Employers must post the workplace notice
in English and each language other than English that is the primary language of 3 or more
employees of that workplace.™

" All the current workplace posters are available on the Maine DOL website.
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Employers must also provide a written notice to new employees within 30 days of hire that contains
the employee’s contribution amount and the employees’ rights and obligations under the law. *2

An employer that fails to comply with the poster and employee notice requirements will be liable for

a civil penalty of $50 per employee for the first offense and $150 per employee for each subsequent
violation.

EMPLOYER NEXT STEPS

Employers should review all the available information from the Department, including the final
regulations, and continue to work with employment counsel, leave vendors, payroll processors and
any other related business advisors to ensure compliance with the PFML program by the requisite
dates.

= All employers must be prepared to withhold contributions beginning January 1, 2025.
= The new Maine PFML Portal (“portal”) will be launching January 6, 2025.

= Allemployerswill be required to register with the Department via the portal to determine their
liability for PFML contributions and to designate a third-party payroll or employee leasing
company if they wish.

= Employers must submit premiums and wage reports quarterly through the portal. The first
submission starts April 1, 2025, due by April 30, 2025.

Employers should monitor the PFML website for additional guidance. USI will continue to keep
employers updated on new PFML program developments as applicable.

RESOURCES

= For the final regulations, visit:
https://www.maine.gov/ipaidleave/docs/2024/12702Chapter1%20PFML%20FinalRule2024.docx
(opens as a Word document)

= For the PFML law, visit: https://legislature.maine.gov/leqgis/statutes/26/title26sec850-A.htm| (Tite
26 § 850-A through § 850-R)

=  For the Maine Department of Labor’s Paid Family and Medical Leave website, visit:
https://www.maine.gov/paidleave/

USI usi.com/locations

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance
develops. USIdoes notprovide legal or tax advice. For advice specificto your situation, please consult an attorney or other professional.

These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to USI and/or their affiliates.

Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.

IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone
unaffiliated with USI of any of the matters addressed herein or for the purpose of avoiding U.S. tax-related penalties.

© 2024 USI Insurance Services. All Rights Reserved.

2 As of the date of publication of this update, there is no model notice on the state’s PFML website to fulfill this notice
requirement. Employers may need to contact their employment counsel for assistance.
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