National Compliance Update
USIEMPLOYEEBENEFITS

August 10, 2023

New Proposed MHPAEA Guidance
Released

The Departments of Labor (“DOL”), Health and Human Services (“HHS”), and the Treasury
(collectively, “the Departments”) recently published mental health parity enforcement guidance,
including new proposed rules for compliance with the Mental Health Parity and Addiction Equity Act
of 2008 (“MHPAEA”). The Departments seek to improve mental health and substance use disorder
(“MH/SUD”) benefits in group health plans through enforcement and rulemaking, with a major focus
on expanding access to in-network MH/SUD providers.

In addition, the Departments published their annual report to Congress detailing significant
MHPAEA enforcement activities and efforts to work with employer plan sponsors, carriers, and
third-party administrators (“TPAs”) to correct potential failures. Notably, the report highlights that
significant compliance gaps with MHPAEA exist and that the enforcement of health plan
requirements around MH/SUD benefits remains a top priority of the Departments.

BACKGROUND

MHPAEA applies to:

= Employerswith atleast51 employees offering a group health plan that provides coverage for
any MH/SUD benefits, and

= Fullyinsured group health plansin the small marketthatare required to provide all essential
health benefits, including MH/SUD benefits.

Briefly, MHPAEA:

= Providesthat financialrequirements (such as coinsurance and copays) and treatment limitations
(such as visit limits) imposed on MH/SUD benefits cannotbe more restrictive than the
predominantfinancial requirements and treatmentlimitations thatapply to substantially all
medical/surgical benefits in a classification.!

! The six permitted classifications of benefits are: (1) inpatient, in-network; (2) inpatient, out-of-network; (3) outpatient, in-
network; (4) outpatient, out-of-network; (5) emergency care; and (6) prescription drugs.

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance
develops. USIdoes notprovide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.




=  Prohibits separate treatmentlimitations thatapply only to MH/SUD benefits.

= Providesthat non-quantitative treatmentlimitations (‘NQTLs”) may notbe imposed on MH/SUD
benefitsin any classificationunless, the processes, strategies, evidentiary standards, and other
factors are comparable and appliedno more stringently for MH/SUD benefits than for
medical/surgical benefits under the terms of the plan (or health insurance coverage) as written
andin operation.

— With respectto NQTLS, the focusis not on whether the final resultis the same for
MH/SUD benefits as for medical/surgical benefits, but rather on whether the underlying
processes, strategies, evidentiary standards, and other factors are in parity.

= Imposes certain disclosure requirements, including a requirementthatgroup health plans and
health insurers conducta comparative analysis of all NQTLs imposed on MH/SUD benefits and
make thatanalysis available to the Departments and participants and beneficiaries (including
their authorized representatives) upon request.?

REPORT TO CONGRESS

In July 2023, the 2023 MHPAEA Comparative Analysis Report to Congress was released indicating
that between February 2021 and July 2022, the DOL issued 182 letters requesting comparative
analyses for over 450 NQTLs. During its second reporting period during that time, November 2021
to July 2022, the DOL sent 25 letters requesting comparative analyses for nearly 70 NQTLs and
continued to receive insufficient responses.

The Report to Congress highlights the DOL’s ongoing enforcement priorities, including two new
priorities added this year:?

= Priorauthorization requirements for in-network and out-of-network inpatient services;

= Concurrentcare review for in-network and out-of-network inpatientand outpatient services;

= Standardsforprovideradmission to participate in a network including reimbursementrates;

=  Qutof network reimbursementrates for determining usual, customary and reasonable changes;
= NEW: Network adequacy standards for MH/SUD providers; and

= NEW: Impermissible exclusions of key MH/SUD treatments, including applied behavioral
analysis therapy (“ABA therapy”) for autism spectrum disorder, medication assisted treatment,
and nutritional counseling for eating disorders

The DOL indicated that they have placed increased priority on NQTLSs related to network adequacy,
including the composition of MH/SUD provider networks and the provider reimbursement rates.

Based on their latest investigations, the DOL concluded that, once again, none of NQTL analyses
were sufficient to demonstrate compliance with MHPAEA. The DOL cited the same deficiencies
identified in their 2022 report to Congress* and also included the following additional examples of
failures:

% As previously reported, the Consolidated Appropriations Act, 2021 (‘CAA”) amended MHPAEA to add this new
comparative analysis for NQTLs and require the Departments to annually report on the results of their reviews of health
plans comparative analysis.

The Departments’ 2022 report to Congress idenftified only four main enforcement priorities.

* The Departments’ 2022 report to Congress stated thatinitial comparative analyses reflected the following deficiencies:

= Failure to document comparative analysis before designingand applying the NQTL,
. Conclusory assertions lacking specific supporting evidence or detailed explanation,
= Lackof meaningful comparison or meaningful analysis,
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= Alack of explanation asto how factors were applied to determine whatbenefits wouldbe
subjectto an NQTL;

= Howthese factors were comparably applied to MH/SUD benefits versus medical/surgical
benefits;

= An explanation asto howan NQTL was applied in operation;and
= Nodemonstration that, in operation, the NQTL was comparably applied to MH/SUD benefits and
medical/surgical benefits.%

The report specifically mentions that the Departments’ investigations have revealed more
exclusions of key treatments for MH/SUD conditions than expected, such as ABA therapy to treat
autism spectrum disorder, medication-assisted treatment (“MAT”), medications for opioid use
disorder (“MOUD?”), and nutritional counseling for eating disorders.

USI Note. This is consistent with USI's observation of an increase in enforcement action by
the DOL regarding exclusions and limitations around ABA therapy and other treatments for
autism spectrum disorder and eating disorders, including subpoenaing TPAs to uncover
plans with such limitations.

Overall, it appears the Departments are working with plans and issuers to achieve voluntary
corrective action, including removing exclusions, ending gatekeeper programs, and removing prior
authorization when no preauthorization is required for comparable medical/surgical services.

ENFORCEMENT ACTIVITY

In addition to the Reportto Congress, the Departments published a 2022 MHPAEA Enforcement
fact sheet. The fact sheet details enforcement beyond the NQTL comparative analysis reviews.

Specifically, as it relates to employer-sponsored group health plans investigations:®

= Therewere 145 health plan investigationsin 2022 - 86 of these involved plans subjectto
MHPAEA.

= 18 ofthe 86 plansinvolved MHPAEA violations leadingto 11 investigations (one fully insured
plan, 10 self-insured plans). The violations included:

— 3 annualllifetime limits

— 2 financial requirements

— 2 Quantitative TreatmentLimits (“QTLs”")
— 10 NQTLsand

= 1 final determination of noncompliance with the NQTL comparative analysis.

= Nonresponsive comparative analysis,
. Documents provided without adequate explanation,
= Failure to identify the specific MH/SUD and medical/surgical benefits or MHPAEA benefit classification(s) affected
by an NQTL.
® CMS also identified enforcementpriorities with respect to insured products, including:
= Prior authorization treatment limitations;
. Concurrent review treatment limitations; and
= NEW: Exclusions of specific treatments for certain conditions in the prescription drug classification.
® The Employee Benefit Security Administration (‘EBSA”)is the agency under the DOL responsible for enforcement of
ERISA. The fact sheet also summarizes CMS’s enforcement actions with respect to non-federal government plans and
health insurers. These finding are not summarized in the article. Referto the fact sheet for more information.
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Generally, plans worked with EBSA, their state, if applicable, and their carriers to reprocess,
eliminate, or reimburse a claim or increase access, to ameliorate the violations.

USI Note. As described in the Reportto Congress, if a plan receives a final determination
of noncompliance with respect to the NQTL comparative analysis (after a 45-day window to
cure the violations) the plan is identified on a list reported to Congress and the failure must
be disclosed to members covered by the plan.

Due to this increase in guidance, EBSA expects more complete comparative analyses from the
start of the investigation process. If comparative analyses are insufficient, EBSA will expect them to
be cured more quickly and may not provide the same opportunities to further supplement a
submission before issuing a final determination of non-compliance.’

PROPOSED RULES

On July 25, 2023, the Departments published a Notice of Proposed Rulemaking (“NPRM”) seeking
to amend the regulations implementing MHP AEA. If finalized, these rules would impose new
requirements for health plans and issuers to collect and evaluate data around the impact of an
NQTL on access to MH/SUD benefits. Of particular concern to the Departments are NQTLs
affecting network compaosition and access to MH/SUD providers. In addition, future guidance would
specify the type, form, and manner of collection and evaluation of the data.

These proposed rules would be effective for the 2025 plan year. Key proposals include:

= Requiring plansto collectand evaluate certain relevantdata to assess an NQTL’s impacton
accessto MH/SUD and medical/surgical benefits.

= Requiring plans use medical/surgical claims data to determine whetheran NQTL on MH/SUD
benefitsis more restrictive.

= Allowing plansthe ability to impose NQTLs consistentwith recognized independent professional
or clinical standards or standards related to fraud, waste and abuse, and in some cases reduce
information required in the comparative analysis for the particular NQTL.

= Expanding contentrequirementsinthe NQTL comparative analysis to include evaluation of the
outcomes from the NQTL, and for plans subjectto ERISA, fiduciary certification.

= Requesting thatall data be collected and evaluated by a third-party administrator or other
service providerin the aggregate for all plans which utilize the same network or reimbursement
rates.

= Newandrevised examples applyingthe proposed rulesto a variety of NQTLs and providing an
illustrative, non-exhaustive listof NQTLs.

= Delineating a process that Departments will follow to review a plan’s NQTL comparative
analysis.

= Eliminating the MHPAEA opt-outfor nonfederalgovernmentplans.

Specifically, for NQTLs related to network composition, the proposed rules would require health
plans and issuers to collect the following data:

= Qut-of-network utilization rates;

" EBSA emphasized their expectationthat plans and issuers have their comparative analyses preparedin advance and
available upon request.
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= The percentage of in-network providers actively submitting claims;

= Networkadequacy metrics (including time and distance data and data on providers accepting
new patients); and

= Providerreimbursementrates (including as compared to billed charges)

The NPRM also proposed the creation of a safe harbor for health plans and issuers that implement
NQTLs related to network composition. Under this potential safe harbor, if the data demonstrates
that the plan meets or exceeds the data standards for NQTLSs related to network composition, the
plan or issuer would be exempt from enforcement actions with respect to NQTLs related to network
composition for a period of two years from when the comparative analysis was requested.®

In addition, the NPRM makes clear that for purposes of MHPAEA autism spectrum disorder and
eating disorders are considered mental health conditions. Therefore, under the proposed amended
definitions, if a plan provides benefits for autism or eating disorders such coverage may not be
defined by the plan or issuer as a medical/surgical condition.

EMPLOYER NEXT STEPS

= Compliance with MHPAEA rules as they currently exist remains ongoing and is an enforcement
priority of the Departments. These proposed rules, if finalized “as is,” would take effectforplan
years beginning on or after January 1, 2025.

= Employers should continue to carefully evaluate their health plans for compliance with MHPAEA
and be prepared to respond to requests by the Departments for thisinformation. Coordination
with carriers, TPAs and other service providers will be essential.

= Plansponsors should review their plan’s currentlimits on MH/SUD and the plan’s written
comparative analysisto determinewhether changes are required in light of recentenforcement
efforts.

= |f a planincludes exclusions or other limitations around autism spectrum disorder or eating
disorder benefits, employers should consider removing these limitations.

= Employers may wish to make plan design changes starting in 2025 if the rules are finalized as
proposed,including an analysis of network adequacy.

= USI will continue to monitor thisissue and will keep employers updated as applicable.

RESOURCES

= CY 2022 MHPAEA EnforcementFact Sheet, hitps://www.dol.gov/agencies/ebsa/laws-and-
regulations/laws/mental-health-parity/m hpaea-enforcement-2022

= Reportto Congress 2023, https://www.dol.gov/sites/dolgov/files/ebsa/laws-and-
regulations/laws/mental-health-parity/report-to-congress-2023-mhpaea-comparative-analysis.pdf

= Proposed Rule, https://www.federalreqgister.gov/documents/2023/08/03/2023 -
15945/requirements-related-to-the-mental-health-parity-and-addiction-equity-act

USI usi.comlocations

® The Departments were clearto indicate that satisfaction of the safe harbor does not relieve the planorissuer fromthe
requirement to perform comparative analyses.
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These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to USI and/or their affiliates.

Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.

IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone
unaffiliated with USI of any of the matters addressed herein or for the purpose of avoiding U.S. tax-related penalties.
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