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Some Transparency in Coverage
and CAA Deadlines Delayed

On August 20, 2021, the Departments of Health and Human Services (“HHS”), Labor (“DOL”), and
the Treasury (collectively called “the Departments”) jointly issued an FAQ which implements parts
of the Consolidated Appropriations Act (“CAA”) that was passed at the end of 2020! and the
Transparency in Coverage (“TiC”) final regulations that were issued in November of 2020.2 The
requirements under the CAA apply to all group health plans, including grandfathered plans.3

The FAQ defers enforcement of certain provisions of the CAA and TiC regulations, including:

= TiC — Machine Readable Files:

— For files associated with in-network rates and out-of-network allowed amounts and
billed charges, delayed until July 1, 2022.

— For prescription drug files, delayed pending future guidance.

= CAA Price Comparison Tools: Delayed until the first plan year that begins on or after January 1,
2023 (to align with TiC requirements).

= Good Faith Estimate (“GFE”) and Advance Explanation of Benefits (“EOBs”): Delayed pending
future rulemaking.

= Reporting on Pharmacy Benefits and Drug Costs: Delayed pending future rulemaking —
compliance expected by December 27, 2022.

Other provisions of the CAA will continue to take effect as described under the statute, but with
good faith relief available pending future guidance or rulemaking. The following describes each
requirement and any available relief.

! For more information on the CAA, see USI's National Compliance Update, COVID-19 and Government Funding Legislation
Signed into Law, (December 29, 2020).

2 See USI's National Compliance Update, Final Group Health Plan Transparency Rules Issued (November 17, 2020).

3 As discussed in USI's National Compliance Update, First Guidance on Surprise Medical Billing Issued (July 22, 2021), this
includes the portions of the CAA that amend the ACA regarding choice of health care professionals.

This summary is intended to convey general information and is not an exhaustive analysis. This information is subject to change as guidance
develops. USI does not provide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.
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TRANSPARENCY IN COVERAGE — MACHINE READABLE FILES

Requirement

Group health plans and health insurance carriers must make public three machine-readable files
disclosing:

1. in-network rates,
2. out-of-network (“OON”) allowed amounts and billed charges, and

3. negotiated rates and historical net prices for covered prescription drugs.

Originally, group health plans were to comply with this requirement for plan years beginning on or
after January 1, 2022.

Enforcement Relief

FAQ 49 provides the following relief with respect to publishing machine readable files:

=  The requirement to make public in-network rates and OON allowed amounts and billed charges
(1 and 2 above) is delayed until July 1, 2022.

— For plan years that begin between January 1, 2022 and July 1, 2022, the files must be
posted by July 1, 2022.

— For plan years that begin after July 1, 2022, the files must be posted in the month in
which the plan year begins.

=  The requirement to make public negotiated rates and historical net prices for covered
prescription drug (3 above) has been delayed pending further rulemaking.

TRANSPARENCY IN COVERAGE - PRICE COMPARISON TOOLS (INCLUDING CAA REQUIREMENTS)

Requirement

Under the TiC requirements, group health plans and carriers must provide for the disclosure of cost
sharing information in advance of receiving care. Such disclosure is required to be made through
an internet-based self-service tool and in paper form. This requirement takes effect for plan years
beginning on or after January 1, 2023, with respect to 500 identified items and services. Full
compliance is required for plan years beginning on or after January 1, 2024.4

The CAA includes price transparency and cost information requirements that are similar to (if not
duplicative of) what is required by the TiC. Under the statute, the CAA requirements take effect for
plan years beginning on or after January 1, 2022.

Enforcement Relief

The Departments will delay enforcement of the CAA’s price comparison requirement to align with
the TiC effective date (plan years beginning on or after January 1, 2023). In addition, the
Departments will undertake rulemaking to determine whether the requirements from the TiC final
rules also satisfy the requirements of the CAA. Notably, future guidance will require that cost

4 See USI's National Compliance Update, Final Group Health Plan Transparency Rules Issued (November 17, 2020).
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sharing information be available via telephone (as well as through the internet and in paper form).
Plans with existing tools should continue to make them available.

While the TiC requirements do not apply to grandfathered plans, to the extent they are duplicative
of requirements under the CAA, grandfathered plans will likely need to comply.

INSURANCE ID CARDS

Requirement

The CAA requires plans and carriers to include on any physical or electronic ID cards information
about deductibles, out-of-pocket maximums, and a telephone number and website address for
individuals to seek consumer assistance. Group health plans must comply with this requirement for
plan years beginning on or after January 1, 2022.

Good Faith Relief

While regulations are expected to implement the ID card requirements, they will not be issued until
after January 1, 2022. Plans should continue to implement this provision effective with the first plan
year that begins on or after January 1, 2022, using a good faith, reasonable interpretation of the
statute.b

GOOD FAITH ESTIMATE AND ADVANCE EXPLANATION OF BENEFITS

Requirement

The GFE and Advance EOB requirements under the CAA go hand in hand. Upon the scheduling of
items or services (or upon patient request) providers are required to:

= inquire whether the individual has health insurance coverage, and

= provide a GFE of the expected charges for furnishing those items and services to the group
health plan.

Upon receiving a GFE, the group health plan must send the participant or beneficiary an Advance
EOB that includes certain prescribed information.® Originally, group health plans were to comply
with this requirement for plan years beginning on or after January 1, 2022.

5 For this purpose, the Departments will not deem a plan out of compliance where the ID card is issued to participants and
beneficiaries with the following:
= the applicable major medical deductible and applicable out-of-pocket maximum,
= a telephone number and website address for consumer assistance, and to access additional applicable
deductibles and maximum out-of-pocket limits (including a QR code on the ID card).
6 Specifically, the Advance EOB must include:
the network status of the provider or facility;
the contracted rate of the item or service;
the good faith estimate received from the provider;
a good faith estimate of the amount the plan is responsible for paying for the item or service and the amount of
any cost-sharing the individual will be responsible for paying; and
= disclaimers explaining whether the item or service is subject to any medical management techniques.
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Enforcement Relief

The Departments are delaying enforcement until future guidance is issued. Any future guidance will
include a prospective applicability date to provide additional time for compliance.

PROHIBITION ON GAG CLAUSES ON PRICE AND QUALITY DATA

Requirement

Plans and carriers may not enter into an agreement with a provider, network, TPA or other service
provider offering access to a network of providers that directly (or indirectly) restricts the plan from:

= furnishing provider-specific cost or quality of care information or data;

= electronically accessing de-identified claims and encounter data for each participant or
beneficiary; and

= sharing such information, consistent with applicable privacy regulations.

Plans and carriers must submit an attestation of compliance.
This requirement was effective December 27, 2020.

Good Faith Relief

Plans should implement this requirement using a good faith, reasonable interpretation of the
statute. Future guidance is expected as to how plans will complete and submit the required
attestation. This attestation process is expected to begin in 2022.

PROVIDER DIRECTORIES

Requirement

Group health plans must update and verify the accuracy of provider directory information (every 90
days) and establish a protocol for responding to requests by telephone and email from a member
about a provider’s network participation status.

If a participant or beneficiary is furnished an item or service by a non-participating provider (or
facility) and the individual was provided inaccurate directory information that stated the provider
was “in-network”, the plan must generally treat the item or service as provided in-network.

Group health plans should comply with this requirement for plan years beginning on or after
January 1, 2022.

Good Faith Relief

Regulations are expected, but not until after January 1, 2022. Plans should continue implement this
provision effective with the first plan year that begins on or after January 1, 2022, using a good
faith, reasonable interpretation of the statute.

The Departments have stated that plans will not be out of compliance if they do not impose more
than in-network cost-sharing and count any cost-sharing toward the in-network deductible and out-
of-pocket maximum in situations where the participant is provided information stating that a provider
is in-network.
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BALANCE BILLING DISCLOSURE

Requirement

The CAA requires plans and carriers to make certain disclosures regarding balance billing
protections to participants and beneficiaries. This notice requirement is effective for plan years
beginning on or after January 1, 2022.7

Good Faith Relief

Regulations are expected, but not until after January 1, 2022. Plans should continue implement this
provision effective with the first plan year that begins on or after January 1, 2022, using a good
faith, reasonable interpretation of the statute. Plans will not be out of compliance when using the
model notice (as appropriately modified). Model notice available here (opens as a Word document).

CONTINUITY OF CARE

Requirement

For plan years beginning on or after January 1, 2022, a patient in a course of treatment® with an in-
network provider/facility that becomes OON must be notified and given an opportunity to receive
coverage on the same terms for up to 90 days.

Good Faith Relief

Regulations are expected, but not until after January 1, 2022. Plans should continue implement this
provision effective with the first plan year that begins on or after January 1, 2022, using a good
faith, reasonable interpretation of the statute. Any future rulemaking will apply prospectively
allowing plans and carriers a reasonable time to comply.

REPORTING ON PHARMACY BENEFITS AND DRUG COSTS

Requirement

Group health plans and carriers must submit a report to the Departments with respect to certain
health plan and prescription drug information based on the previous plan year. Notably, the 50 most
common brand dispensed prescriptions, the 50 most costly drugs, and the 50 drugs with the
greatest year-over-year costs. This is in addition to other information including the impact of rebates
on premiums and out-of-pocket costs.®

7 For information on this disclosure, see USI's National Compliance Update, First Guidance on Surprise Medical Billing
Issued (July 22, 2021).

8 Generally, this provision applies to serious and complex conditions, pregnancy, terminal illness, individuals undergoing a
course of institutional or inpatient care, or scheduled to undergo nonelective surgery (or post-operative care related to the
surgery).

® For specific detail on what is reported, see USI's National Compliance Update, Request for Information on Pharmacy
Transparency (July 15, 2021).
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Enforcement Relief

Recognizing the significant operational challenges with this requirement, the Departments will defer
enforcement for both the first and second deadlines (December 27, 2021 and July 1, 2022,
respectively) pending the issuance of regulations or further guidance.

Plans should work to ensure they are able to comply with 2020 and 2021 information reporting by
December 27, 2022.

EMPLOYER NEXT STEPS

As many of these provisions are a function of plan administration, it will be important to consult
carriers and TPAs (and PBMs with respect to pharmacy reporting) to understand their capabilities
to assist in compliance with these new requirements. While the delayed timeframes are helpful, it
will be important to understand the provisions and timeframe for when the requirements apply to
your group health plan.

Keep an eye out for additional guidance in 2022.
RESOURCES

For a copy of FAQ 49, visit https://www.dol.gov/sites/dolgov/files/[EBSA/about-ebsa/our-
activities/resource-center/fags/aca-part-49.pdf
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This summary is intended to convey general information and is not an exhaustive analysis. This information is subject to change as guidance
develops. USI does not provide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.

These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to USI and/or their affiliates.

Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.

IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone
unaffiliated with USI of any of the matters addressed herein or for the purpose of avoiding U.S. tax-related penalties.

© 2021 USI Insurance Services. All Rights Reserved.
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